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INTRODUCTION

A Category F Guardian ad Litem investigator (GAL ) is appainted by the Probate and Family
Court to investigate facts in cases involving the care and custody of minor children and other
matters that implicate the interests or rights of children. G.L. c. 215, 856A; G.L. 208, §16;
Uniform Probate Practice Rule Xa-Xb. A GAL is often appointed in cases that raise questions
about:

achild’ s best interests as related to custody and visitation;

advantages or disadvantages of removing a child from the Commonwealth;
changes in circumstances that might warrant modfication of ajudgment;
existence of a de facto parent-child relationship;

parental fitnessis rongte Niionpr par rights or guardianship;
paternity of a i
other matters i ik ng the'nid terests®f a minor child.

The purpose of these standardsis to:

provide accountability related to GAL investigations;

improve custody, visitation, and other outcomes for children;

promote uniformity and consistency in GAL investigations; and

promote respect for the rights of partiesand their children, including their safety.

1. THE ROLE OF THE GAL INVESTIGATOR

The GAL performs duties that are within the scopeof the court order of appointment.

1.1 TheGAL Shall Gather and Report Factual Datato the Court.
Therole of the Category F GAL investigator is to gather and report factual information
that will assist the court in making custody, visitation, or other decisions related to the
welfare of achild. Unless the appointing judge specifies otherwise, the GAL

investigator’ sroleislimited strictly to gathering and reporting information to the court.

Commentary. The court, not the GAL, decides legal issues and ultimately makes
credibility determinations and factual findings when facts are in dispute.

A. The GAL Investigator isNot a Clinical Evaluator and Shall Not Perform Clinical
Assessments or other Clinical Functions.
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The GAL should provide descriptive information without clinical interpretations, even if
the GAL isamenta health professional.

Example of adescriptive statement: “Mr. Jones said that hehas felt very sad since his
separation with hiswife; he said he has trouble sleeping, has no appetite, and has missed
numerous days of work because he is too depressed to ge up.”

Example of improper clinical interpretation: “Mr. Jones gopears to be clinically
depressed.”

The GAL Shall Investigate Only those Areas Specified by the Court.

If the GAL sees aneed to broaden the socope of the investigation, the GAL shall seek
authority from the court before broadening the investigation. For example, a GAL
appointed to investigate the issue of visitation discovers that the major conflict between
the parties involves a parent’ s plan to remove the child out of state. The GAL must filea
Igall Orto encompass fact gathering
otgnsfiled by a GAL must be sent

The GAL’ sRole Requires Participation in the Trial of the Case.

After conducting the investigation and writing a report, the GAL must be available for
trial. If the parties do not reach an agreement about their case, the GAL may be
subpoenaed by a party or thecourt may request that the GAL be present for trial.

The GAL Servesasan Impartial Investigator and Reporter.
The GAL isanimpartia investigator and reporter in all cases.

A. The GAL Shall Decline or Withdraw from the Appointment if a Conflict of
Interest Exists, or the GAL has|Information or Personal Relationshipsthat
Will Biasthe Process or Outcomeof the Investigation.

If the GAL has any prior or existing diredt or indirect relaionships with parties,
their families, thar attorneys, material witnesses, or someone dse connected with
the family, the GAL must consider whether the GAL’ simpartiality is
compromised as aresult of these relationships. The GAL shall decline the
appointment if:

1 The GAL or the GAL’slaw firm previously advised or acted as counsel for
aparty, child, or other person closely aligned to a party, including but not
limited to a party s spouse, non-marital partner, or a material witness;



The GAL has or had a close personal relationship with any counsel of
record;

The GAL provided counseling or other services to a party or members of
the family, or a material witness;

The GAL was married to or had a personal relationship with a party, a
member of the party’ s family, a material witness, or another person closely
digned to a party;

The GAL has or had pecuniary interests or financial involvement with a
party, the party’ s spouse or non-marital partner, a material witness, or
other person closely digned to a party;

The GAL’ s concerns about reprisal or adverse personal conseguences if
the report is unfavorable to a party will impede the GAL'’s candor or

ability tm ﬂT report;
The GAl 0 er cifkculhstancedithat will impede the GAL's

candor or ability to be impartial and render an unbiased report.

Commentary. If aGAL has questions about whether a conflict of interest exists
or other circumstances that may make it inappropriate for the GAL to serve as the
investigator, the GAL shall disclose the information to counsel of record and any
pro se parties, the GAL shall seek aformal ethical opinion or file amotion for
instructions from the appointing judge as appropriate.

The GAL Engagesin Nondiscriminatory Practices.

The GAL shall not engage in conduct manifesting bias or prgudice based on race,
gender, religion, ethnicity, disability, age, socioeconomic status, or sexual
orientation against a party, witness, counsel, or other persons involved in the case

Commentary. The GAL must be aware of how societal and personal biases may
interfere with an objective investigation and recommendations. The GAL
recognizes and strives to overcome any such biases. If the GAL isnot ableto do
so, he or she must decline or withdraw from the appointment. 1f the GAL
considers factors related to race, gender, religion, ethnicity, disability, age, sexual
orientation, or socioeconomic concerning a party in the investigation or report, the
GAL must explain the relevance of these factors to the issues before the court.

The GAL isNot an Advocate for the Child.
The GAL is an objective and even-handed reporter. The GAL shall not give legal
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advice or act as advocate or attorney for thechild. In some cases, the child’s
wishes may be contrary to the child’' s best interests.

D. The GAL Shall Not Provide L egal Adviceto Parties.

The GAL refrains from giving legal advice to parties, including but not limited to
advice about how the law appliesto the facts of their case, how to obtain or
modify court orders, or how todraft legal documents. The GAL refers partiesto
their attorneys for legal advice. If aparty ispro se, the GAL suggests that the
party seek legal advice from an attorney.

Commentary. Many courts have “Lawyer of the Day” programs for indigent
parties and many bar associations have lawye-referral panels.

1.4  TheGAL AvoidsDual or Multiple Roles.

The GAL shall not progideTNygo tal th Iatign or other professional services
to any party or the chil & g lu th investigation.

Commentary. To provide such services during or after the investigation is inconsistent
with the GAL’srole as an impartia investigator and reporter.

1.5 TheGAL AdherestoApplicable Ethical and Professional Standards.

The GAL shall adhere to the ethical guidelines and standards for his or her profession to
the extent that theseguidelines apply. An attorney must remain in good standing as a
member of the bar and adhere to the Rules of Professional Conduct that apply to lawyers.
SeeMass. R. S. Ct. Rule 3:07. Likewise, mental health professionals must adhere to
ethical and professional standards that govern their respective professions.

Commentary. Thereisno attomey-client confidentiality when an attorney serves as a
GAL investigator because the investigator does not represent any party. If an attorney or
mental health professional serving asa GAL isunable to perform his or her investigatory
responsibilities because of a conflict with applicable professional standards, the GAL
ghall filea motion to withdraw as the GAL .

2. COMPENSATION

A GAL investigator’ s fees are set by the court. If the court order lacks clarity about who will pay
for GAL services, the GAL shall file amotion for clarfication by the appointing judge. If the
order specifies that compensation will be paid by the Commonwealth, the GAL is prohibited
from charging additional feesto the parties. The GAL filesthe report in atimely fashion whether
or not compensation has been paid.



3.

Commentary. At present, Category F Guardian Ad Litem investigator compensation
paid by the Commonwealth is $30 per hour, including expenses for up to twenty hours of
service. The GAL may fileamotion for an extension of hoursfor approval by the judge
who appointed the GAL. Guardian ad litem investigators are not compensated for travel
time or waiting time. Administrative Office of the Trial Court, Fiscal Year 1997, Memo
No. 14 (February 28, 1997).

UPON RECEIVING THE APPOINTMENT

The GAL carefully reviews the order of appointment to determine the scope of the investigation
and the duties to be performed.

31

3.2.

3.3
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The GAL Clarifies the Scope of the Appointment and Duties as Necessary.

If the GAL is uncertain about the areas to be investigated or the GAL’ s regonsibilities,
the GAL shall fileamr N for earing Iiorethe appointing judge.
Commentary: A Catcles® | Pp®& ntment®&hould indicate that the GAL

shall “investigate” certain issues, rather than “evaluate” theissues. If the order includes
both mandates, the GAL should file amotion for clarification for hearing beforethe

appointing judge.

The GAL Determines Whether he or she hasthe Requisite Expertise and
Competencein the Areasto be Investigated.

If the GAL lacks the necessary experience, expertise or competence to conduct an
investigation of the issues, the GAL shall decline the appointment.

The GAL Deter mines Whether the GAL's Personal and Professional Schedule
Permit a Timely Report.

The GAL reviewsthe areas to be investigated and the tasks to be performed. If the
GAL will not be ale to complete areport by thedesignated deadline, the GAL shall
decline the appantment.

The GAL Promptly Acceptsor Rejects any Appointment.
The GAL shdl promptly accept or rg ect the gppointment no later than five bus ness days

after it isreceived, or earlier if requested by thecourt. The GAL accepts or rejects the
appointment by returning the completed form to the court.



4.1

4.2

4.3

THROUGHOUT THE CASE
The GAL Maintains an Attitude of Respect.

The GAL shall approach all family members and parties with an attitude of respect and
openness to hear their account of the relevant facts regardless of any allegations that have
been made. The GAL shall be patient, courteous, and dignified in his or her interactions
with litigants, witnesses, attorneys, and others with whom the GAL dealsin this official

capacity.

Commentary. The GAL may limit the number of tel ephone calsand contacts made by a
party or attorney asis reasonable given the particular circumstances. The GAL may seek
assistance from the court on issues related to the GAL’ s safety or to address
inappropriate conduct by a party rel ated to the investigation. In such instances, a motion
must be filed with the record and any pro se parties.

The GAL isDiligent ines.
The GAL shall adhere to all time frames set forth in the order of appointment as
applicable.

Commentary. If thereport isnot filed on time, the Probati on Office notifies the judge
and seeks further instruction from the court. Probate and Family Court Standing Order
2-98. If the GAL needs moretime to complete thereport, the GAL shall file amotion to
extend the deadline prior to the date when it isdue. The GAL shall complete the report
even if aparty declinesto participate or an attorney indicates that the case may settle.

The GAL Maintains Safety.

The GAL shall make every reasonabl e effort to ensure the safety of dl parties and their
children. To implement this requirement, the GAL shall:

A. Arrange interview schedules so that parties do not come into contact during the
interview process when domestic vidence is alleged or identified asa possible
issue.

B. Inquires about and refrains from disclosing, directly or indirectly, residential,

telephone, work, or other location information that a party has kept confidential
for safety reasons.

C. Refrain from recommending visitaion arrangements that bring the parties into
contact when an abuse prevention order isin effect, or when the investigator has

6



4.3.1

4.4

44.1

reasonable cause to believe that such contact may be dangerous or harmful for
either party or the child.

D. Warn a party, the party’ s attorney, and contact police as appropriate if the GAL
believes that a party or a child isin danger of imminent physical harm from the

other party.

Commentary. To ensure the sdety of the parties and their children, the GAL should
screen for previously undisdosed safety issues in separate interviews with the partes early
in theinvestigation. Depending on the circumstances, the other party, the child, the
GAL, or othersmay be at risk if there are issues of mental ilIness, domestic violence,
child abuse, or substance abuse. The GAL should attempt to gather information in ways
that avoid harm to parties, the child, or others.

The GAL FilesMandatory “51A” Reports When Required and as Appropriate.

In cases of suspected C a tggany h professionals are required to
filea“51A” report. G| mintal hedth professional, who is
not a mandated report r su abusy or neglect as necessary if achild
isat risk. If the GAL has reasonable cause to bdieve a child isin imminent danger, the
GAL should aso report the information to the Court through an emergency motion for
instructions.

The GAL Shall Use a Process for Communication and Collection of I nformation that
is Conduciveto Disclosur e of Infor mation and Fair to the Parties.

The GAL provides each party with a separate interview so that each party may speak with
candor. The GAL encourages parties and their atorneys to provide additional relevant
information and documents. The process for communications must be even-handed and
provide each party with the gpportunity to present relevant information and respond to
relevant allegations by theopposing party. The GAL aso affords a pro separty the same
procedural protections that the GAL affords a party with an attorney.

The GAL Shall Conduct All Oral and Written Conmunications with Attor neys and
Pro Se Partiesin a Manner that Avoidsthe Question of Bias.

The GAL shall send counsel of record and pro se parties copies of any motions and other
documents filed by the GAL in court, except for the GAL report. If the GAL sendsa
substantive written communication to one counsel or a pro se party, the GAL shall send a
copy of the communication to the opposing counsel or pro se party.

Commentary. A GAL’swritten communications to one party or attorney about
administrative or scheduling matters, such as arranging atime for an interview or signing
releases, are not substantive matters. Whileit is not required by any statute or rule,



4.4.2

4.5

4.6

4.6.1

attorneys may agree to send copies of all written correspondence addressed to the guardian
ad litem to the opposing counsel.

The GAL Arrangesfor a Qualified Interpreer if a Party or Child isNot Fluent in
the English language or a Sign Language I nter preter is Needed.

The need for an interpreter goes beyond the courtroom if a party is not completely fluent
or comfortable in using the English language or needs an American Sign Language
interpreter. Using a child asthe interpreter is not appropriate, and using relatives or
friends may have a chilling effect on what is disclosed. If the child or a party has limited
or no English language skills and the GAL does not speak the language, the GAL should
arrange for aqualified interpreter. Any authorizations for release of information and other
forms should be trandlated for such parties. Likewise, the GAL must address a party or
child’s need for asign language interpreter.

Commentary. The Gjr=sgay |if ofRN in oi ntment of a qualified
interpreter that include! &:c t m pay for the interprete’s
services. If the GAL disitg#n m (§e gommorgvealth or reimbursement for the

cost of using an interpreter, the GAL must receive approval from the court before
incurring the expense. Bias or incompetence of an interpreter can lead to omitted and
inaccurate communications with the GAL. Theinterpreter should not have a prior
relationship or conflict of interest with the client; the interpreter’s role must be limited to
interpretation and trandation. The Supreme Judicial Court has promulgated standards for
court interpreter services which are available on the internet at: hitp://www.state.maus/
courtslformsandguidelines/index.html.

The GAL Answers Appropriate Questions about the GAL’s Credentials or Role.

The GAL answers appropriate questions about the GAL’s education, training, experience,
practice areas, professional affiliations, and the process of the GAL investigation.

Commentary. The GAL may provide a copy of hisor her curriculum vitae to counsel or
parties. However, questions pertaining to the GAL’s personal life need not, and should
not, be answered.

The GAL Maintains Confidentiality.

The information gathered by the GAL is confidential. The GAL may not disclose
confidential and personally identifiable information about the parties, their children, or the
services rendered to other parties. This prohibition is permanent and appliesto the GAL’s
writings, lectures, or other media communications.

The GAL Obtains Appropriate Release Formsor Court Orders before Obtaining



Privileged and Confidential Information about the Partiesand their Children.

Many, but not all, of the most common and relevant records that are subject to statutory
privileges or other restrictions can be obtained with an appropriate authorization for
release of the information or a court order.

. Department of Social Services (DSS) records. A party’s release form or court
order is needed to access records. The GAL can obtain the DSSfilewith arelease
but privileged information must be redacted. 10 C.M.R. § 12.09(1)-(3).

. Medical and hospital records. A paty’srelease form or court order is neededto
accessrecords. G.L. c. 111 § 70, § 70E(b).

. Psychotherapist records. A party’s rdease form or court order is needed to access
records pertaining to an adult from a psychotherapist whose communications are

privileged. G. a2 ; gRMM mBernard, 424 Mass. 32, 673
N.E.2d 1220 (1 @ . B.

. Social Worker records. A party s release form or court order is needed to access
records. G.L. c. 112, 88§ 135A, 135B.

. Alcohol and drug abuse programs records. A party’s relesse form or court order is
needed to access records. 42 U.S.C. 881 175, 290 dd-3.

. School records. Either party may authorize release of records, except for a parent
or party whose access is restricted by a Chapter 209A or other court order. G.L. c.
71,834H; G.L. c. 208, § 31.

. Criminal Offender Record Information (CORI and CARI). The GAL can most
easily access these records with a court order through the Probation Department, or
request the records through the Criminal History Systems Board.

. Prior GAL reports, Probation Office or Court Clinic reportsinvolving the parties.
The GAL must file amotion with the court with notice to the parties to acoess
these records.

. Domestic Violence or Sexual Assault Victim-Counselor records. Confidential

communications cannot be disclosed in civil actions by court order and are not
discoverable without the victim'’s prior consent. G. L. c¢. 233, §§ 20J, 20K.

. Victim program locations. Locations of battered women'’s shelters, domestic
violence, and rape crisis programs may not be disclosed by court order, or
otherwisetothe GAL. G. L. c. 233, 88 20J, 20K.



4.6.2

. Mediator Records. Communications made during mediation with a mediator are
privileged and the court cannot order disclosure. G.L. c. 233, § 23C. (Thisdoes
not apply to aternative dispute interventions conducted by aProbation Officer at
the Probate and Family Court).

In some instances, no statutory privilege will apply, but the provider (e.g. unlicensed

support group leaders, batterer intervention programs) may request a written release from

their client.

Commentary. Some third parties or provide's may be unavare of protedions that apply
to records or confidential information relating to the parties or the children. The GAL,
however, shall provide appropriate releases or court orders to such providers. If a
privilege is not properly waived, ajudge may alow amotion to strike the information
from the report.

The GAL Recognizes
Rightsto Confidenti

ts premtiality are Different than the

The GAL shall obtain authorizations for release of information pertaining to children from
the children’ s parents or legal guardians. A parent, however, cannot waive achild's
psychotherapy or social worker privilege. If the counseling information is needed but
protected by a privilege, the GAL or counsel must return to the appointing judge and
present a motion for appointment of another guardian ad litem to investigate whether
waiver of the child’s psychotherapy privilege isin the child’ s best interest. Adoption of
Diane, 400 Mass. 196, 201 (1987). If the court later waives the privilege, the GAL may
access the information.

Commentary. A parent or parents with legal custody of the child, or a party granted legal
guardianship of the child, may authorize access to most other records of thechild. If a
parent or parents refuse to authorize release of information that isimportant to the
investigation, the GAL may file amotion for access to the information.

5. COMMENCEMENT OF THE INVESTIGATION

After the GAL accepts the appointment, he or she promptly schedules initial investigatory
contacts with each of the parties and their attorneys if they are represented.

Commentary. If aparty has an attorney, the GAL should first make contact with the attorney.
The GAL may find it helpful to send a letter of introduction to counsel and pro se parties outlining
the investigative process. The GAL should use additional means of communication, however, if a
party’ s primary language is not English, or there are literacy or other barriersimpacting written
communication. TheGAL can deteemine more easily if a party understands what is
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communicated in aface-to-face interview.

5.1

5.2

5.3

5.4

The GAL Provides an Explanation of the GAL’s Role and a Lamb-type Warning at
the Commencement of the I nvestigation.

The GAL must explain the GAL’srole and the purpose of the investigation to the parties.
The GAL shall inform the parties how the information gathered by the GAL will be used.
The GAL must explain that there are no “off the record” discussions and any information
collected by the GAL may appear in the GAL report or be disclosed in court, or to the
other party. Commonwealth v. Lamb, 1 Mass. App. Ct. 530 (1973). As appropriate based
on the child’slevel of maturity, the GAL should provide a similar explanation of the
investigative process and a Lamb warni ng to achild, but modified to refl ect the chil d's age
and level of understanding.

Commentary. To ensure a person understands the Lamb warning, the GAL should ask the
person to summarize it e W garti informed that while they ae
encouraged to provide Yy ddiling to gnswer a question and have an

attorney present during

The GAL Clarifies any Fee Arrangements.

At the outset of the investigation, the GAL should explain the court order for
compensation of the GAL to the parties.

The GAL Inquiresif theParties have Rdevant Safety Concea ns.

The GAL shall inquire at the outset of the investigation about any safety risks related to
the investigation for either party, the child, or others because of any party’s mental illness,
substance abuse, domestic violence, child abuse, or history of violence against others. The
GAL should attempt to conduct the investigation in such a manner as appropriate to avoid
likely harm to the child, a party, the GAL, or others.

The GAL Explainsthe Limits on Confidentiality and Complieswith L egal and
Ethical Standards Governing Disclosureof Privileged Communications.

The GAL must obtain appropriate authorizations for release of information and respect the
parties’ and ther children’ s right to confidentiality. To obtainan authorization for release
of records or other information from a party, the GAL should inform the party how the
information will be used. The GAL should aso disclose that any information obtained by
the GAL could appear in the GAL report, be disclosed to the other party, or be put into
evidence during court proceedings. The authorization for release of information shauld
include who the information is sought from and the duration of the authorization of the
release. The party should also be informed that he or she has aright to seek legal advice
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6

before signing a release and may decline to sign an authorization for rel ease of
information. A party may direct that all rdease forms be sent to directly to counsel of
record. If aparty consentsto any release of information, the GAL should provide rdease
forms that comply with applicable lavs and that are acceptable to providers. The Hedth
Insurance Portability and Accountability Act of 1996, Pub. L. 104-19 1 (HIPAA) requires
that health providers may only release personal health information if the release complies
with the provisions of the federal law.

Commentary. The GAL should not seek confidential information unlessit is necessary.
If aparty objects to release of certain information, the GAL may file amation to obtain
thisinformation. G.L. c. 233, 8§ 20B; G.L. c. 112, § 20 GB; Commonwealth v. Bernard,
424 Mass. 32 (1996). A parent cannot consent to release of a child’s psychotherapy
information. See Section 4.9. 2.

) INVESTIGATION E TH :
The GAL shall conduct thein idghin r bl anced I:anner. The GAL should obtain

similar types of information about each party. If the case involves more than one child, each
child’s best interests must be addressed.

Commentary. Depending on the circumstances, the GAL may need to spend moretime
investigating facts that relateonly to one patty, espedally if suchfacts are disputed, difficult to
investigate, or new information arises about that parent. The GAL have may satisfactory
information about one parent, but incomplete data about the other parent. For example, further
investigation of aleged drug use might be needed if a party s drug testing results are unrdiable
because the facility did not monitor how samples from the party were collected, or new sources
indicate that the party has used drugs since the time of the last testing.

6.1

The GAL Spends Sufficient Time Interviewing Parties and I nvestigating their
Concerns as Necessary to Gather Relevant I nfor mation.

The GAL conducts aninitial interview with each party and additional interviews with each
party and other witnesses as necessary to gather relevant information. In addition, the
GAL may gather information by telephone, email, and or other means.

Commentary. A party is permitted to have counsel present during an interview, but

the GAL controls the interview and conducts the questioning. If counsel directs aparty to
refuse to answer a question or plead the Fifth Amendment against self- incrimination, the
GAL moves on toother questions, nating the objection. Such objections do not prohibit
the GAL from using other sources to obtain the information. If the GAL does not meet
with any party, the GAL explains why inthe report.
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6.2

6.3

6.4

The GAL AsksEach Party about Relevant Witnesses and Documents and
I nvestigates these Sour ces of Information as Appropriate.

As astarting point, the GAL invites counsel and parties to provide relevant information,
including afact summary, procedural history, relevant documents, and a list of witnesses
and professionds who can providerelevant information. In decidng what records to
review or witnesses to interview, the GAL considers the likelihood that relevant
information will beobtained, reasonable convenience, efficiency, cost, and physical sfety
of aparty, child or informarnt. The order of gppointment also may direct the GAL to
contact certain witnesses or sources.

Commentary. Indetermining what witnessesto interview, the GAL may dso consider:
the number of witnesses suggested, whether the witness directly witnessed important
events or the aftermath of important events, the potential bias of the witness, the
importance of theinterview to a party, and other relevant considerations. At the

beginning of each col | gemeiyvi N ILEREW, i t that the GAL explain the
GAL’sroleand theli @ [ T L ghall also provide appropriate
release forms to profesfigngls. Jin Rdgon &g ofl comngunications, the GAL may provide

written questions and accept additional written responses from witnesses or collateral
SOUrces.

The GAL Accesses Original Sources when Possible.

To increase the reliability of reported information, the GAL investigates original sources
of information. For example: John Jones says that Jane Doe saw the parties’ son drinking
beer at a soccer game. The GAL spesks with Jane Doe to ascertain what she observed.

The GAL Uses Multiple Fact Sour ceswhen Possible

If certain events or facts are disputed, the GAL should investigate more than one source of
information relating to the events or allegations when possible. The parties should be
encouraged to provide names of witnesses who were present, written reports, or other
relevant evidence related to the event or allegation.

Commentary. For example, the husband disputes thewife’ s claim that the husband told
her that he was treated at Cambridge Hospital after he attempted suicide by taking an
overdose of sleeping pills and cocaine. The GAL contacts the hospital and interviews any
other witnesses with direct knowledge about the disputed event or his statements about it.
Hospital records in the case lead to other relevant sources of information such as“911"
call records, apolice report, and an ambulance report, including a copy of asuicide note
found in the ambulance. The GAL reports all the relevant facts collected aout the
disputed allegation.
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6.5

6.6

6.7.

6.8

The GAL Conductsa Home Visit When Appropriate.

Ordinarily, home visits can yield valuable information, but on occasion a home visit is not
indicated. Fadorsto consider indeciding whether to conduct home visits include:
whether issues or problems with either home are alleged, cost and time involved, location,
and the likelihood of obtaining relevant information not accessible in other ways. If no
home visit is conducted, the GAL shall explain why that decision was madein the report.

Commentary. If home visits ae conducted, care must be exerdsed so that inequdity in
housing conditions or perceived wealth do not lead to bias.

The GAL Meetswith the Children.

The GAL meets with the children as part of the investigation. Like othe parties, children
can offer useful information and should be offered the opportunity to provide information

about themselves and tje=rmégm| e gditi ich children are interviewed
must be carefully consi % [ g camditionsvill put the child most at ease and
yield the most useful i ritQuzs#ti g. | expl@gn the reasons for not meeting

with any of the children in the GAL report.
The GAL Observes Children with Each Parent when Appropriate.

The GAL should observe the child with each parent when appropriate. This often
provides valuable information about the parent-child relationship.

Commentary. The GAL hasaduty to avoid further harm to children when possible. If
concerns are raised that achild will be traumatized or at risk by contact with a parent (e.g.
due to severe neglect or abuse exposure to domestic violence, traumatic or unpredicable
absence, or other inappropriate behavior) a parent-child observation may not be indicated.
The GAL explains the reasons for not observing children with each parent in the report.

The GAL Considersthe Need for any Further Information Necessary to Complete
the GAL investigation and Provide a Comprehensive Report.

The GAL shall collect and review documents as well as conduct additional interviews of
the parties, each of the children and other witnesses until the necessary information is fully
gathered.

7. SCOPE AND CONTENT OF THE INVESTIGATION.

A comprehensive history creates a context for understanding the current issuesin dispute. The
nature and extent of the family history obtained, through both interviews as well review of

14



documents depends on the particular family’ s circumstances and the diredtives contained in the
order of appointment. However, it is commonplace to obtain the:

A. History of legal proceedings and prior investigations.

. The nature of the case, including the parties and children involved, relevant
procedura history, current orders, and thered ief sought by each party;

. History of other cases involving the parties, including prior cases pertainingto
parties or the children including, but not limited to Probate and Family Court,
Juvenile Court, criminal, abuse prevention, or other relevant cases;

. Prior custody related investigations and evaluations, including GAL, Court Clinic,
Probation, Department of Social Services, or other evaluations or assessments;

. Factsdesignated b 0 d thapplj .
. TheissuesthaIvDAr \f S TON) ngestigatign in the order of gopointment;

. Facts relevarnt to the legal standard that appliesto the case for:

o8]

1. modification of custody or visitation;

2. termination of parental rights

3. guardianship of aminor;

4. removal of child from the Commonweslth;
5. custody or visitation by aparent.

C. Relevant concernsraised in the case by each parent, including facts related to how
each parent’ s proposed outcome rves or conflics with the child’ s best interests.

D. Paenting History.

With whom have the children lived and for how long;

What parenting tasks have each parent performed, when, for how long;
The competencewith which each parent carried out parenting tasks;
History of parents past joint decision- making regarding children;
Parent’ s present ability to communicate or makejoint decisions;

. Whether athird party or either party is or was a primary caretaker;

. History and impact of a parent’s substance abuse, mental illness, or
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domestic viol ence on the children and the parent’s parenti ng ability;
History of physical, sexual or emotional abuse of the children;

History of past restraining orders and violence against others,

Each parent’ s past and present parenting skills and deficits;

The strength and quality of the parent-child relationships, emotional
closeness, attachment, and perceptions of each other;

Each parent’s or potential caretaker’s knowledge of the children,
knowledge of parenting techniques, disciplinary practices, ability to
distinguish his or her own needs from the needs of the children, and to
understand and respond to the children’s needs;

The ability of the parent to promote and support gppropriate socid,
emotional, and educational development in the children, and to provide a
stable home environment for the children;

Each parent’s or potential caretaker’s ability to support the children’s
relationship with the other parent as appropriate;

Each pogesagbijj corggauni erate with the other parent
regardi m h op

E. TheFamily History.

History of parents' relationship, including if and for how long the parties
lived together asafamily;

Parties’ accounts of how difficulties began, were disclosed, or pesist;
Prior Department of Social Servicesinvolvement with family members;
Children’ s present and past school functioning;

Criminal history of both parties (CORI (Criminal Offender Record
Information) or CARI (Court Activity Record Information) ;

Sexual offense history (Sexua Offender Registry Information, or SORI);
Substance abuse and substance use history of family members

Mental health treatment and history of family members;

Relevant medical history or problems of family members;

Presence of new relationships, partners or their children;

Relationships with significant caretakers, grandparents, reldives, child
care providers

Each parent’ srelationship with family of origin and partner’ sfamily;
Education and employment history of parerts;

If relevant, ethnic, culturd, lifestyle and religious factors.

F. Developmental Status and Parenting Needs of the children.

Each child’s developmental history, functioning in school, peer
relationships, medcal and mental health history, activities, schedules ;
Special needs of each child: medical, learning or developmental problems,
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. Assessment of each child's adjustment to schooal, friends, community, and
extended families;

. Child’ s temperament and response to transitions,
. Impact of change on child’ sroutines, attachments, familiar environs;
. Child’s exposure to, understanding of or concerns about a parent’s needs,

wishes, concerns, safety, or problems;
. Quality of relationship between siblings;
. Particular challenges for either parent or the child with each other .

8. REPORT WRITING

The report should address and rel ate to the areas of investigation designated by the order of
appointment. The report should provide accurate, detailed and balanced information about the
parties and their children.

8.1

8.2

The Report Should AR(AAF&I:E& Format and Writing Style.

The report should be typed, well-written and neat in appearance. Pages must be numbered
and the report should be free of spelling, grammar and typographical errors. The GAL
should write the report in away that is concise in words, yet able to encompass all the
relevant factsand provide detaled information. The language used in the report should
be understandable to the average layperson and avoid jargon that may be confusing. The
GAL should prepare areport that iswell-organized. Use of headings, bold type, or
underlining to separate different sections or topics in the report may meke areport easier
to comprehend.

The Report Should be Objective and Unbiased.

When writing the report, the GAL provides a balanced view of the paties that includes all
of their relevant strengths and weaknesses. The information contaned in the report should
be as factual and detailed as possible. The GAL report should:

A . Usedescriptive statementsrather than evaluative statements.

Evaluative statement: “Michael isacruel and aggressive boy.”

Descriptive statements: “In hisinterview, Michagl said he punches his younger brother,
Joseph, almost every day. Michael’ s father reports that he had to interfere three times last
week when Michael hit the family dog with a hockey stick.”

B. Provideampledetails, but avoid inflammatory characterizationsif possible.
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Derogatory statement: “Mr. Jones is well-known to the courts as a drunk.”
Descriptive statement: “Mr. Jones was convicted in Somerville District Court of driving
under the influence of acohol in 1986, 1996, 2001, and in July, 2003.”

C. Provide past and present relevant factsrelating to bath parties and the children.

. Include all relevant factsthat address the court’s directives .

Include all relevant facts collected from all sources, including facts that are
consistent and inconsistent with other reported facts

Provide balanced and similar information about both parties;

Provide relevant and detailed information about all of the children.

Include facts that do not support the GAL’ s recommendations or conclusions.
Disclose what important information may be missing and why it missing.

D. Include specificin it ma 'de pinpoint time framesif at all
possible.

Avoid use of phrases such as“in the past” or “occasionally” or “sometimes’ if amore
precise time frameis available. The GAL should provide detailed information.

NP

oUW

Vague: “ John says he used heroin in the past.”
Specific: “John says he used heroin in May, 1996 and June, 1998 .”

Vague: “Mary statesthat John occasionally uses drugs.”
Specific: “Mary states that she saw John use cocaine in August, 1998.”

Vague: “ The child has health problems.”
Specific: “ The child has diabetes.”

8.3 The GAL IdentifiestheSources of | nfor mation.
Sources should be easily identified in the report. The GAL must list every person

interviewed and the records reviewed with any rdevant information about the informant
or source.

Date and Name of each person interviewed (e.g. Dr. Tom Jones on 9/5/03),
Position, profession, place of employment (psychiatrist, General Hospital);
Description of record reviewed (Dr. Jones' records regarding mother);

Date the record was made and period it encompasses (July, 2002 to July, 2003);
How information was obtained (e.g. in person, telephone call, written request);
Date records were reviewed or obtained by the GAL (9/5/03);
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8.4

8.5

8.6

1 Informant or record author’s relationship to theparties, child or family
(Dr. Jonesis mother’s psychiatrist, but also saw her and the husband for
marriage counseling in May, 2001).

If asourceis not clearly identified, a party can move to strike the statement from the
report.

Example of improper attribution: “Hospital staff said that Drew Smith was hospitalized
there for three months last year.”

Use of hearsay statementsis permitted in the report, but the GAL should alwaysattempt to
contact and also quote the original source in the report if possible.

If a Party Failsor Refusesto Participate, the GAL Includesthe Information that the
GAL hasObtained in the Report.

The GAL encourages [jrtie3go ” P; A th ion. If aparty does not
participate, the GAL i itte ort anclko dlsclosewhatever information

has been collected about that party from other sources. The report should disclose that
such a party has not participated or declined to provide information.

Commentary. The GAL shall refrain from drawing conclusions about a party without a
factual basis.

Facts Shall be Separated in the Report from Recommendations or Conclusions.

Only facts should be contained in the body of the investigation. The investigator’s
inferences, conclusions or recommendations based on the facts shall be confined to
Separate summary or recommendations sections of the report. Such materid isthen easier
to redact if it islater excluded from evidence at trial and stricken from the report.

Commentary. The GAL’s conclusions or recommendations should be consistent with the
information that is collected; the GAL shall set forth the connection between the facts and

the conclusions or recommendations. Thetria judge is the ultimate fact finder. Thus, the
GAL’s conclusions as to whether a party has met his or her burden should be avoided.

The GAL FilesaTimely Report and Informs Counsel and Pro Se Parties.

The GAL shouldinform counsel and pro se parties when the report isfiled at the court so
that the parties can read the report. The GAL does not distribute copies to the parties or
counsel of record. The GAL should inform parties requesting a copy of the report that the
report is property of the court; it cannot be given out or shown to anyone, except the
parties or their counsel. A court order is required for any distribution of the report, even to
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parties or their counsel.

Commentary. If information or recommendationsin the GAL report will potentially
expose a party or child to danger, the GAL should consider advising the endangered parent
or party of the date that he or she expectsto file the report in court.

THE GAL SHALL RETAIN ANY MATERIALSGATHERED OR CREATED
DURING THE INVESTIGATION.

The GAL shall retain any notes, records, documents, taped recordings, videos, or other

material gathered or created during the investigation so that these materials ae available at
trial.

Commentary. Notes s aGAL may be sought by a
party through discover n r bsdivations, or other materials
created during intervi €l @horeonv ons shduld be descriptive, factual, and

respectful in tone. Note taking should be objective and include quotations of witnesses
and parties when possible.
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